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Key Changes in Legal Obligations

* To the extent that state law already provides statutes or
regulations that protect individuals from sexual harassment

or discrimination, a District should comply with both the
state requirements and the new regulations.

« If a conflict, the Title IX regulations preempt state law.
= This preemption might affect collective bargaining agreements.

34 CFR § 106.6 (a)
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New A recipient with actual knowledge of sexual harassment in an 34CFR
education program or activity of the recipient againsta person in the  § 106.44(a)

United States, must respond in a manner that is not deliberately
indifferent.

California  CCDs must insure its programs and activities are available to all persons  Title S,

without regard to sex or gender, sexual orientation, etc. CCDs must California Code
i of unlawful discrimi inits programs or of Regulations

activities, and seek to resolve those complaints in accordance with the  (CCR)

provisions of [sections 59300 et seq.]. §59320

LIEBERT CASSIDY WHITMORE

New Notice of sexual harassment or allegations of sexual harassment toa 34 CFR
recipient’s Title IX Coordinator or any official of the recipient who has ~ § 106.30
the authority to institute corrective measures on behalf of the

recipient.

California “Therefore, each community college district shall investigate 5CCR
complaints of unlawful discrimination in its programs or activities, and ~ § 59320

seek to resolve those complaints in accordance with the provisions of
this subchapter”

LIEBERT CASSIDY WHITMORE

New No “responsible employee,” but recipients must have trained Title IX 34 CFR
Coordinator. §106.8

California  No “responsible employee,” but a district must identify a single person 5 CCR
as the district officer responsible for receiving unlawful discrimination ~ §59324
complaints.

Note: Nothing prohibits a district from identifying employees as

“responsible employees.”

LIEBERT CASSIDY WHITMORE
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New (i) an employee of the recipient conditioning the provision of anaid, 34 CFR
benefit, or service of the recipient on an individual’s participation ~ § 106.30
in unwelcome sexual conduct;

(i) conduct ined by a person to be so

severe, pervasive, and objectively offensive that it effectively
denies a person equal access to the recipient’s education program
or activity; or

(iii) “sexual assault” (20 U.S.C. 1092(f)(6)(A)(v)), “dating violence” (34
U.S.C. 12291(a)(10)), “domestic violence” (34 U.S.C. 12291(a)(8)),
or “stalking” (34 U.S.C. 12291(a)(30)).

LIEBERT CASSIDY WHITMORE
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New Includes locations, events, or circumstances over which the recipient 34 CFR

exercised trol over both the and the §106.44(a)
context in which the sexual harassment occurs, and also includes any
building owned or controlled by a student org that is officially

recognized by a postsecondary institution.

California I the work or educational setting. Education
Code
§212.5

LIEBERT CASSIDY WHITMORE
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nce Procedures

* Grievance process must:
= Provide remedies any time the school finds the respondent

responsible for a Title IX violation;
= Presume the respondent is not responsible for a Title IX violation
until the conclusion of the grievance process and not impose

disciplinary sanctions without following a grievance process;

= Require an objective evaluation of all relevant evidence and avoid
credibility determinations based on a person’s status as a

complainant, respondent, or witness;
34 CFR § 106.45(b)(1)

JHONY 1ie5erT Cassipy wriTMORE

* Grievance process must: (Cont’d)

= Require Title IX personnel to receive training and be free from conflicts of interest
or bias for or against complainants or respondents;

Post materials used to train Title IX personnel on websites;
Include reasonably prompt time frames for conclusion of the grievance process;
Describe the range of possible remedies and disciplinary sanctions;

Identify the evidentiary standard which can be either the preponderance of the
evidence or the clear and convincing evidence standard; Describe the school’s
appeal procedures;

* Not use information protected under a legally recognized privilege, unless the

person holding the privilege waives it.
34 CFR § 106.45(b)(1)
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New A recipient must follow procedures consistent with section 106.45 34 CFR
in response to a formal complaint. §106.44(b)(1)
California  If a district receives a charges of unlawful discrimination, it is 5CCR

required to assess the complaint, and a formal complaint triggers a  §§ 59327-59328

district investigation under Section 59334.

JH@ATY icserT CassiDY WHITMORE

Formal Complaint
* Document filed by the complainant or signed by the Title

IX Coordinator alleging sexual harassment against a
respondent and requesting the recipient investigate the

allegation of sexual harassment.
34 CFR §106.30(a)

JHONY 1ie5erT Cassipy wriTMORE

Complainant

* An individual who is alleged to be the victim of
conduct that could constitute sexual harassment.

= Must be an individual participating in or attempting to
participate in the institution’s education program or
activity.

34 CFR 106.30(a)
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Grievance Procedures:

Notice of Allegations

* Upon receipt of a formal complaint, a recipient must provide the following
written notice to the parties:
= Notice of the recipient’s grievance process;

= Notice of the allegations including sufficient details and with sufficient time to
prepare a response before any initial interview;

Must include thai i a
determination regarding responslblllty is made at the concluslon of the grievance

process;
Must inform parties they may have an advisor of their choice and may inspect and
review evidence;

Must inform parties of any pmvlslon inthe reclplent s code of conduct that
prohibits ing fa submitting false

information during the grlevance process.
34 CFR § 106.45(b)(2)(i)

JHONY] LieserT CassiDy WHITMORE

Investigations

* Cannot restricting the ability of parties to discuss the allegations or
gather evidence (e.g., no “gag orders”).

* Prior to conclusion of investigation, both parties must receive
opportunity to review evidence directly related to the allegations
obtained during investigation.

* Both parties have a right to respond to the evidence at least ten (10)
days after receiving it.

* Investigative report must be provided to parties and their advisor for

their review and response.
34 CFR 106.45(b)(5)

JHONY 1ie5erT Cassipy wriTMORE

Grievance Procedures

Dismissal

« If the conduct alleged in the formal complaint would not

constitute sexual harassment (as defined) even if proved,
did not occur within the recipient’s program or activity, or

did not occur against a person in the United States, the
recipient must dismiss the formal complaint for Title IX
purposes.

34 CFR § 106.45(b)(3)(i)

JROAY ikserT Cassipy wHiTMORE
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* Live cross examination must be conducted by party’s
advisor of choice.

= If party doesn’t have advisor, recipient must provide the
party “an advisor of the recipient’s choice;” for free; not
necessarily an attorney.

* Decision-maker must explain why question excluded.
* Can cross examine using video technology.

34 CFR 106.45(b)(6)(i)

JH@ATY icserT CassiDY WHITMORE

* If a party or witness does not submit to cross-examination,
the decision-maker(s) cannot rely on any statement of that

party or witness in reaching a determination regarding
responsibility.
= Decision-maker(s) cannot draw an inference about the

determination regarding responsibility based solely on a party’s
or witness’s absence from the live hearing or refusal to answer
cross-examination or other questions.

34 CFR 106.45(b)(6)(i)

JHONY 1ie5erT Cassipy wriTMORE

New To both parties: (1) identification of the allegations, (2) description of = 34 CFR
procedural steps, (3) findings of fact, (4) conclusions, (5) rationale for  § 106.45
result as to each allegation, including sanctions and remedies (b)(7)(ii)

provided to complainant, and (6) recipient’s appeal procedures for
complainants and respondents.

California To i i : (1) CEO/designee’s 5 CCR § 59336

determination re probable cause to believe discrimination occurred
for each allegation, (2) actions taken to prevent recurrence, (3)
proposed resolution, and (4) the complainant's right to appeal to the
district governing board and Chancellor or DFEH.
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New Must offer both parties an appeal from a determination 34 CFR §106.45
regarding responsibility, and from dismissal of a formal (b)(8)(i) and (ii)
complaint/allegations, based on: (1) procedural irregularity that

affected the outcome of the matter, (2) newly discovered
evidence that could affect the outcome, or (3) a conflict of
interest or bias by Title IX personnel that affected the outcome.

May offer appeal to both parties on additional bases.

California Complainant may appeal to district governing board and State 5 CCR
Chancellor ( or DFEH §59336
complaints).

JH@ATY icserT CassiDY WHITMORE

« Regulations protect all who participate in the complaint,
investigation, and hearing process from retaliation such as
intimidation, threats, coercion, or discrimination.

= Cannot take action against anyone for refusing to participate in a
Title IX investigation, proceeding, or hearing.

* Thus, OCR'’s anti-retaliation regulations now prevent institutions

from directing employees to participate in investigations,
hearings and other Title IX proceedings, under the threat of
discipline for insubordination for failing to do so.

34 CFR § 106.71(a)

JHONY 1ie5erT Cassipy wriTMORE

QUESTIONS?
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